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ability to challenge them. Notably, however, some courts refuse to use either 
the traditional or more modern approach to severance to save a covenant not 
to compete that is flawed. See Ceramic & Metal Coatings Corp. v. Hizer, 529 
S.E.2d 160 (Ga. Ct. App. 2000) (completely rejecting the “blue pencil theory 
of severability” with regard to employment contracts even if contract has sev-
erability clause); Moore v. Eggers Consulting Co., Inc., 562 N.W.2d 534 (Neb. 
1997) (not role of court to reform unreasonable covenant to make it legally 
enforceable). See generally Kenneth R. Swift, Void Agreements, Knocked-Out 
Terms, and Blue Pencils: Judicial and Legislative Handling of Unreasonable 
Terms in Noncompete Agreements, 24 Hofstra Lab. & Emp. L.J. 223 (2007).

R.R. v. M.H. & another1

Supreme Judicial Court of Massachusetts
426 Mass. 501, 689 N.E.2d 790 (1998)

Wilkins, Chief Justice.
[On its own motion, the Supreme Court took jurisdiction of the appeal of 

a trial court decision that a surrogacy parenting agreement was enforceable. 
The Supreme Court had not previously dealt with the enforceability of a sur-
rogacy agreement.—Eds.]

. . . 

The Facts

The baby girl who is the subject of this action was born on August 15, 
1997, in Leominster. The defendant mother and the plaintiff father are her 
biological parents. The father and his wife, who live in Rhode Island, were 
married in June, 1989. The wife is infertile. Sometime in 1994, she and the 
father learned of an egg donor program but did not pursue it because the 
procedure was not covered by insurance and had a relatively low success rate. 
Because of their ages (they were both in their forties), they concluded that 
pursuing adoption was not feasible. In April, 1996, responding to a newspaper 
advertisement for surrogacy services, they consulted a Rhode Island attorney 
who had drafted surrogacy contracts for both surrogates and couples seeking 
surrogacy services. On the attorney’s advice, the father and his wife consulted 
the New England Surrogate Parenting Advisors (NESPA), a for-profit corpora-
tion that helps infertile couples find women willing to act as surrogate moth-
ers. They entered into a contract with NESPA in September, 1996, and paid a 
fee of $6,000.

Meanwhile, in the spring of 1996, the mother, who was married and had 
two children, responded to a NESPA advertisement. She reported to NESPA 
that her family was complete and that she desired to allow others less fortunate 
than herself to have children. The mother submitted a surrogacy application 
to NESPA. The judge found that the mother was motivated to apply to NESPA 
by a desire to be pregnant, in order to earn money, and to help an infertile 
couple.

1. D.H., the husband of M.H.
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In October, Dr. Angela Figueroa of NESPA brought the mother together 
with the father and his wife. They had a seemingly informative exchange of 
information and views. The mother was advised to seek an attorney’s advice 
concerning the surrogacy agreement. Shortly thereafter, the mother, the 
father, and his wife met again to discuss the surrogacy and other matters. The 
mother also met with a clinical psychologist as part of NESPA’s evaluation of 
her suitability to act as a surrogate. The psychologist, who also evaluated the 
father and his wife, advised the mother to consult legal counsel, to give her 
husband a chance to air his concerns, to discuss arrangements for contact with 
the child, to consider and discuss her expectations concerning termination of 
the pregnancy, and to arrange a meeting between her husband and the father 
and his wife.2 The psychologist concluded that the mother was solid, thought-
ful, and well grounded, that she would have no problem giving the child to 
the father, and that she was happy to act as a surrogate. The mother told the 
psychologist that she was not motivated by money, although she did plan to use 
the funds received for her children’s education. The mother’s husband told 
the psychologist by telephone that he supported his wife’s decision.

The mother signed the surrogate parenting agreement and her signature 
was notarized on November 1. The father signed on November 18. The agree-
ment stated that the parties intended that the “Surrogate shall be inseminated 
with the semen of Natural Father” and “that, on the birth of the child or chil-
dren so conceived, Natural Father, as the Natural Father, will have the full 
legal parental rights of a father, and surrogate will permit Natural Father to 
take the child or children home from the hospital to live with he [sic] and his 
wife.” The agreement acknowledged that the mother’s parental rights would 
not terminate if she permitted the father to take the child home and have cus-
tody, that the mother could at any time seek to enforce her parental rights by 
court order, but that, if she attempted to obtain custody or visitation rights, she 
would forfeit her rights under the agreement and would be obligated to reim-
burse the father for all fees and expenses paid to her under it. The agreement 
provided that its interpretation would be governed by Rhode Island law.

The agreement provided for compensation to the mother in the amount 
of $10,000 “for services rendered in conceiving, carrying and giving birth to 
the Child.” Payment of the $10,000 was to be made as follows: $500 on verifica-
tion of the pregnancy; $2,500 at the end of the third month; $3,500 at the end 
of the sixth month; and $3,500 at the time of birth “and when delivery of child 
occurs.” The agreement stated that no payment was made in connection with 
adoption of the child, the termination of parental rights, or consent to sur-
render the child for adoption. The father acknowledged the mother’s right to 
determine whether to carry the pregnancy to term, but the mother agreed to 
refund all payments if, without the father’s consent, she had an abortion that 
was not necessary for her physical health. The father assumed various expenses 
of the pregnancy, including tests, and had the right to name the child. The 
mother would be obliged, however, to repay all expenses and fees for services if 
tests showed that the father was not the biological father of the child, or if the 
mother refused to permit the father to take the child home from the hospital. 

2. Her husband had had a vasectomy in 1994 and did not have sexual relations with the mother 
after October, 1996.
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The agreement also provided that the mother would maintain some contact 
with the child after the birth.

The judge found that the mother entered into the agreement on her own 
volition after consulting legal counsel. There was no evidence of undue influ-
ence, coercion, or duress. The mother fully understood that she was contract-
ing to give custody of the baby to the father. She sought to inseminate herself 
on November 30 and December 1, 1996. The attempt at conception was suc-
cessful.

The lawyer for the father sent the mother a check for $500 in December, 
1996, and another for $2,500 in February. In May, the father’s lawyer sent the 
mother a check for $3,500. She told the lawyer that she had changed her mind 
and wanted to keep the child. She returned the check uncashed in the middle 
of June. The mother has made no attempt to refund the amounts that the 
father paid her, including $550 that he paid for pregnancy-related expenses.

Procedure

Approximately two weeks after the mother changed her mind and 
returned the check for $3,500, and before the child was born, the father com-
menced this action against the mother seeking to establish his paternity, alleg-
ing breach of contract, and requesting a declaration of his rights under the 
surrogacy agreement. Subsequently, the wife’s [sic; mother’s?] husband was 
added as a defendant. The judge appointed a guardian ad litem to represent 
the interests of the unborn child. Proceedings were held on aspects of the 
preliminary injunction request (now resolved) and on the mother’s motion to 
determine whether surrogacy contracts are enforceable in Massachusetts.

On August 4, 1997, the judge entered an order directing the mother to 
give the child to the father when it was discharged from the hospital and grant-
ing the father temporary physical custody of the child. She did so based on her 
determination that the father’s custody claim was likely to prevail on the mer-
its of the contract claim, and, if not on that claim, then on the basis of the best 
interests of the child. The mother was granted the right to frequent visits.

On August 13, 1997, the judge reported the propriety of her August 1 order 
which, as we have said, was based in part on her conclusion that the surrogacy 
contract was enforceable. She acknowledged that specific questions were not 
reportable under Mass. R. Dom. Rel. P. 64 (1997) (see Gray v. Commissioner 
of Revenue, 422 Mass. 666, 667-668, 665 N.E.2d 17 [1996]), but nevertheless 
set forth the questions that appear in the margin.3 The judge determined to 
continue with an inquiry into the best interests of the child, while appellate 

3. “1. Is a surrogacy contract enforceable, wherein a woman, the egg donor, provides child bear-
ing services to a man, the semen donor, and delivers to him physical custody of their child in exchange 
for monetary consideration, and which further provides that she retains her constitutional rights to 
abortion during pregnancy and to parental rights after the birth of the child, but conditions and limits 
the exercise of those rights, unless she forgoes the benefits of the contract and/or makes restitution of 
benefits already received?

“If the answer to the question on contract enforceability is affirmative, secondary questions 
that derive from the primary question are:

“2. If the surrogate mother has received payment for her services, is specific performance 
an appropriate remedy for her breach, as to the provision that she relinquish physical custody of 
the child when born?



656 
 
Chapter 7. Avoiding Enforcement

proceedings were continuing. She conducted further hearings, and, shortly 
before the case was argued in this court, she filed a procedural history and 
supplemental findings dated October 3, 1997.

Other Jurisdictions

A significant minority of States have legislation addressing surrogacy 
agreements. Some simply deny enforcement of all such agreements. See Ariz. 
Rev. Stat. Ann. §25-218(A) (West 1991); D.C. Code Ann. §16-402(a) (1997); 
Ind. Code Ann. §§31-20-1-1, 31-20-1-2 (Michie 1997); Mich. Comp. Laws Ann. 
§722.855 (West 1993); N.Y. Dom. Rel. Law §122 (McKinney Supp. 1997); 
N.D. Cent. Code §14-18-05 (1991); Utah Code Ann. §76-7-204 (1995). Others 
expressly deny enforcement only if the surrogate is to be compensated. See Ky. 
Rev. Stat. Ann. §199.590(4) (Michie 1995); La. Rev. Stat. Ann. §9:2713 (West 
1991); Neb. Rev. Stat. §25-21,200 (1995); Wash. Rev. Code §§26.26.230, 26.26.240 
(1996). Some States have simply exempted surrogacy agreements from provi-
sions making it a crime to sell babies. See Ala. Code §26-10A-34 (1992); Iowa 
Code §710.11 (1997); W. Va. Code §48-4-16(e)(3) (1996). A few States have 
explicitly made unpaid surrogacy agreements lawful. See Fla. Stat. ch. 742.15 
(1995); Nev. Rev. Stat. §126.045 (1995); N.H. Rev. Stat. Ann. §168-B:16 (1994 
& Supp. 1996); Va. Code Ann. §§20-159, 20-160(B)(4) (Michie 1995). Florida, 
New Hampshire, and Virginia require that the intended mother be infertile. 
See Fla. Stat. ch. 742.15(2)(a); N.H. Rev. Stat. Ann. §168-B:17(II) (1994); Va. 
Code Ann. §20-160(B)(8). New Hampshire and Virginia place restrictions on 
who may act as a surrogate and require advance judicial approval of the agree-
ment. See N.H. Rev. Stat. Ann. §§168-B:16(I)(b), 168-B:17; Va. Code Ann. 
§§20-159(B), 20-160(B)(6). Last, Arkansas raises a presumption that a child 
born to a surrogate mother is the child of the intended parents and not the 
surrogate. Ark. Code Ann. §9-10-201(b), (c) (Michie 1993).

There are few appellate court opinions on the enforceability of tradi-
tional surrogacy agreements. The Kentucky Legislature . . . has provided that 
a compensated surrogacy agreement is unenforceable (Ky. Rev. Stat. Ann. 
§199.590[4]), thus changing the rule that the Supreme Court of Kentucky 
announced in Surrogate Parenting Assocs., Inc. v. Commonwealth ex rel. Arm-
strong, 704 S.W.2d 209 (Ky. 1986). In In re Marriage of Moschetta, 25 Cal. App. 
4th 1218, 30 Cal. Rptr. 2d 893 (1994), the court declined to enforce a tradi-
tional surrogacy agreement because it was incompatible with California par-
entage and adoption statutes. Id. at 1222, 30 Cal. Rptr. 2d 893. The surrogate, 
who was to be paid $10,000, had agreed that (a) the father could obtain sole 
custody of any resulting child, (b) she would agree to terminate her parental 
rights, and (c) she would aid the father’s wife in adopting the child. Id. at 1223, 
30 Cal. Rptr. 2d 893. The court sent the case back to the trial court for a deter-
mination whether the father should be awarded primary physical custody. Id. 
at 1234, 30 Cal. Rptr. 2d 893.

The best known opinion is that of the Supreme Court of New Jersey in 
Matter of Baby M., 109 N.J. 396, 537 A.2d 1227 (1988), where the court invali-
dated a compensated surrogacy contract because it conflicted with the law 
and public policy of the State. Id. at 411, 537 A.2d 1227. The Baby M surrogacy 
agreement involved broader concessions from the mother than the agreement 
before us because it provided that the mother would surrender her parental 
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rights and would allow the father’s wife to adopt the child. Id. at 412, 537 A.2d 
1227. The agreement, therefore, directly conflicted with a statute prohibiting 
the payment of money to obtain an adoption and a statute barring enforce-
ment of an agreement to adoption made prior to the birth of the child. Id. at 
422, 537 A.2d 1227. The court acknowledged that an award of custody to the 
father was in the best interests of the child, but struck down orders terminat-
ing the mother’s parental rights and authorizing the adoption of the child by 
the husband’s wife. Id. at 411, 537 A.2d 1227. The court added that it found no 
“legal prohibition against surrogacy when the surrogate mother volunteers, 
without any payment, to act as a surrogate and is given the right to change her 
mind and to assert her parental rights.” Id. at 469, 537 A.2d 1227.

Discussion

1. The governing law. . . . The significance, if any, of the surrogacy agree-
ment on the relationship of the parties and on the child is appropriately deter-
mined by Massachusetts law.

2. General Laws c. 46, §4B. The case before us concerns traditional sur-
rogacy, in which the fertile member of an infertile couple is one of the child’s 
biological parents. Surrogate fatherhood, the insemination of the fertile wife 
with sperm of a donor, often an anonymous donor, is a recognized and accepted 
procedure.8 If the mother’s husband consents to the procedure, the resulting 
child is considered the legitimate child of the mother and her husband. G.L. 
c. 46, §4B. Section 4B does not comment on the rights and obligations, if any, 
of the biological father, although inferentially he has none. In the case before 
us, the infertile spouse is the wife. No statute decrees the consequences of the 
artificial insemination of a surrogate with the sperm of a fertile husband. This 
situation presents different considerations from surrogate fatherhood because 
surrogate motherhood is never anonymous and her commitment and contri-
bution is unavoidably much greater than that of a sperm donor.10

. . . 
3. Adoption statutes. Policies underlying our adoption legislation suggest 

that a surrogate parenting agreement should be given no effect if the mother’s 
agreement was obtained prior to a reasonable time after the child’s birth or 
if her agreement was induced by the payment of money. Adoption legislation 
is, of course, not applicable to child custody, but it does provide us with some 
guidance. Although the agreement makes no reference to adoption and does 
not concern the termination of parental rights or the adoption of the child 

8. In Adoption of Galen, 425 Mass. 201, 680 N.E.2d 70 (1997), and in Adoption of Tammy, 416 
Mass. 205, 619 N.E.2d 315 (1993), each involving the surrogate fatherhood of a child, we upheld the 
right of a woman to adopt the child of a woman with whom she had a committed relationship.

10. A situation which involves considerations different from those in the case before us arises when 
the birth mother has had transferred to her uterus an embryo formed through in vitro fertilization of 
the intended parents’ sperm and egg. This latter process in which the birth mother is not genetically 
related to the child (except coincidentally if an intended parent is a relative) has been called gestational 
surrogacy. In Johnson v. Calvert, 5 Cal. 4th 84, 96, 19 Cal. Rptr. 2d 494, 851 P.2d 776, cert. denied, 510 U.S. 
874, 114 S. Ct. 206, 126 L. Ed. 2d 163, and cert. dismissed sub nom. Baby Boy J. v. Johnson, 510 U.S. 938, 
114 S. Ct. 374, 126 L. Ed. 2d 324 (1993), the Supreme Court of California gave effect to a contract that 
provided that the mother of a child born as a result of a gestational surrogacy would be the egg donor 
and not the surrogate. Id.
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by the father’s wife, the normal expectation in the case of a surrogacy agree-
ment seems to be that the father’s wife will adopt the child with the consent 
of the mother (and the father). Under G.L. c. 210, §2, adoption requires the 
written consent of the father and the mother but, in these circumstances, not 
the mother’s husband. Any such consent, written, witnessed, and notarized, is 
not to be executed “sooner than the fourth calendar day after the date of birth 
of the child to be adopted.” Id. That statutory standard should be interpreted 
as providing that no mother may effectively agree to surrender her child for 
adoption earlier than the fourth day after its birth, by which time she better 
knows the strength of her bond with her child. Although a consent to surren-
der custody has less permanency than a consent to adoption, the legislative 
judgment that a mother should have time after a child’s birth to reflect on her 
wishes concerning the child weighs heavily in our consideration whether to 
give effect to a prenatal custody agreement. No private agreement concerning 
adoption or custody can be conclusive in any event because a judge, passing on 
custody of a child, must decide what is in the best interests of the child.11

Adoptive parents may pay expenses of a birth parent but may make no 
direct payment to her. See G.L. c. 210, §11A; 102 Code Mass. Regs. §5.09 
(1997). Even though the agreement seeks to attribute that payment of $10,000, 
not to custody or adoption, but solely to the mother’s services in carrying the 
child, the father ostensibly was promised more than those services because, as 
a practical matter, the mother agreed to surrender custody of the child. She 
could assert custody rights, according to the agreement, only if she repaid 
the father all amounts that she had received and also reimbursed him for all 
expenses he had incurred. The statutory prohibition of payment for receiving 
a child through adoption suggests that, as a matter of policy, a mother’s agree-
ment to surrender custody in exchange for money (beyond pregnancy-related 
expenses) should be given no effect in deciding the custody of the child.

4. Conclusion. The mother’s purported consent to custody in the agree-
ment is ineffective because no such consent should be recognized unless given 
on or after the fourth day following the child’s birth. In reaching this conclu-
sion, we apply to consent to custody the same principle which underlies the 
statutory restriction on when a mother’s consent to adoption may be effectively 
given. Moreover, the payment of money to influence the mother’s custody deci-
sion makes the agreement as to custody void. Eliminating any financial reward 
to a surrogate mother is the only way to assure that no economic pressure will 
cause a woman, who may well be a member of an economically vulnerable 
class, to act as a surrogate. It is true that a surrogate enters into the agreement 
before she becomes pregnant and thus is not presented with the desperation 
that a poor unwed pregnant woman may confront. However, compensated 
surrogacy arrangements raise the concern that, under financial pressure, a 
woman will permit her body to be used and her child to be given away.

There is no doubt that compensation was a factor in inducing the mother 
to enter into the surrogacy agreement and to cede custody to the father. If the 
payment of $10,000 was really only compensation for the mother’s services in 

11. In the case of a divorce, a judge may approve an agreement between parents concerning child 
custody unless the judge makes specific findings that the agreement would not be in the best interests of 
the child. G.L. c. 208, §31.
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carrying the child and giving birth and was unrelated to custody of the child, 
the agreement would not have provided that the mother must refund all com-
pensation paid (and expenses paid) if she should challenge the father’s right 
to custody. Nor would the agreement have provided that final payment be 
made only when the child is delivered to the father. We simply decline, on pub-
lic policy grounds, to apply to a surrogacy agreement of the type involved here 
the general principle that an agreement between informed, mature adults 
should be enforced absent proof of duress, fraud, or undue influence.

We recognize that there is nothing inherently unlawful in an arrangement 
by which an informed woman agrees to attempt to conceive artificially and 
give birth to a child whose father would be the husband of an infertile wife. 
We suspect that many such arrangements are made and carried out without 
disagreement.

If no compensation is paid beyond pregnancy-related expenses and if the 
mother is not bound by her consent to the father’s custody of the child unless 
she consents after a suitable period has passed following the child’s birth, the 
objections we have identified in this opinion to the enforceability of a sur-
rogate’s consent to custody would be overcome. Other conditions might be 
important in deciding the enforceability of a surrogacy agreement, such as a 
requirement that (a) the mother’s husband give his informed consent to the 
agreement in advance; (b) the mother be an adult and have had at least one 
successful pregnancy; (c) the mother, her husband, and the intended parents 
have been evaluated for the soundness of their judgment and for their capac-
ity to carry out the agreement; (d) the father’s wife be incapable of bearing 
a child without endangering her health; (e) the intended parents be suitable 
persons to assume custody of the child; and (f) all parties have the advice of 
counsel. The mother and father may not, however, make a binding best-inter-
ests-of-the-child determination by private agreement. Any custody agreement 
is subject to a judicial determination of custody based on the best interests of 
the child.

The conditions that we describe are not likely to be satisfactory to an 
intended father because, following the birth of the child, the mother can 
refuse to consent to the father’s custody even though the father has incurred 
substantial pregnancy-related expenses. A surrogacy agreement judicially 
approved before conception may be a better procedure, as is permitted by 
statutes in Virginia and New Hampshire. A Massachusetts statute concerning 
surrogacy agreements, pro or con, would provide guidance to judges, lawyers, 
infertile couples interested in surrogate parenthood, and prospective surro-
gate mothers.12

We do not reach but comment briefly on the mother’s argument that the 
agreement was unconscionable. She actively sought to become a surrogate 

12. The National Conference of Commissioners on Uniform State Laws has approved alternative 
proposals concerning surrogacy agreements. One alternative simply states that “[a]n agreement in which 
a woman agrees to become a surrogate or to relinquish her rights and duties as parent of a child there-
after conceived through assisted conception is void.” Uniform Status of Children of Assisted Conception 
Act, Alternative B, §5, 9B U.L.A. 208 (Master ed. Supp. 1997). The other alternative provides for judicial 
approval of an agreement before conception if various conditions are met and allows the payment of 
compensation. Id. at 201-207, Alternative A, §§5, 6, 9(a).
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and entered into the surrogacy agreement voluntarily, advised by counsel, not 
under duress, and fully informed. Unconscionability is not apparent on this 
record.

A declaration shall be entered that the surrogacy agreement is not enforce-
able. Such further orders as may be appropriate, consistent with this opinion, 
may be entered in the Probate and Family Court.

So ordered.

Notes and Questions

1. Public policy and family relations. The courts recognize a general public 
policy limit on contracts that are deemed to impair or harm family relations. 
Restatement (Second) §§189, 190 address promises that are unreasonably in 
restraint of marriage and promises that are detrimental to marital relation-
ships. The Restatement (Second) §191 provides, more specifically, that a con-
tract affecting the custody of a child is unenforceable on grounds of public 
policy unless it is consistent with the “best interest of the child.” This section 
is consistent with the view that termination of parental rights in exchange for 
money is against public policy, as commonly reflected in adoption statutes. As 
suggested by Note 1 after the Valley Medical case, however, courts often state 
that there is a strong public interest in freedom of contract, respecting the 
ability of parties to bind themselves prospectively to a future performance. 
Are you persuaded that there are aspects of surrogate parenting contracts 
that make it inappropriate to apply the normal precept of freedom to con-
tract?

The R.R. v. M.H. court cites both legislation and court decisions from 
other jurisdictions in support of its approach to determining the enforceabil-
ity of the surrogate parenting contract. Is the question of enforcement of sur-
rogate parenting contracts one that is particularly suited for legislative action 
or is there a role for the courts in resolving such issues? Does it appear that the 
R.R. v. M.H. court is merely deciding a pending case or is the court essentially 
adopting legislation? Based on the description of state statutory laws given in 
R.R. v. M.H., do you favor legislation regarding the validity of surrogacy con-
tracts? If so, what form of legislation would you support? Why?

2. The “Baby M” case. As indicated by the R.R. v. M.H. court, the best known 
decision addressing the enforceability of surrogate parenting contracts is In re 
Baby M., 537 A.2d 1227 (N.J. 1988). The contract in that case also called for 
payment of $10,000 to the surrogate and, as noted by the R.R. v. M.H. court, 
stipulated that Mrs. Whitehead, the surrogate, would not “form or attempt to 
form a parent-child relationship” with the baby she had agreed to bear and 
would permit Mrs. Stern, the biological father’s wife, to become the baby’s 
legal mother. In deciding that the contract was unenforceable, the New Jersey 
Supreme Court concluded that the agreement was inconsistent with statutory 
provisions that prohibit payment of money in connection with adoptions, that 
require proof of parental unfitness or abandonment before termination of 
parental rights, and that make consent to private adoptions revocable for a 
period after birth. Id. at 1240. In addition, however, the court ruled that the 
contract was fundamentally at odds with public policy:
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The surrogacy contract is based on principles that are directly contrary to the 
objectives of our laws. It guarantees the separation of a child from its mother; it looks 
to adoption regardless of suitability; it totally ignores the child; it takes the child 
from the mother regardless of her wishes and her maternal fitness; and it does all of 
this, it accomplishes all of its goals, through the use of money.

Beyond that is the potential degradation of some women that may result from 
this arrangement. In many cases, of course, surrogacy may bring satisfaction, not 
only to the infertile couple, but to the surrogate mother herself. The fact, however, 
that many women may not perceive surrogacy negatively but rather see it as an op-
portunity does not diminish its potential for devastation to other women.

In sum, the harmful consequences of this surrogacy arrangement appear to us 
all too palpable. In New Jersey the surrogate mother’s agreement to sell her child is 
void. Its irrevocability infects the entire contract, as does the money that purports 
to buy it.

Id. at 1250. The court affirmed the trial court decision that the best interests of 
the child justified awarding custody to the Sterns but reversed that part of trial 
court’s decision that would have terminated Mrs. Whitehead’s parental rights 
based on the contract. The Baby M case and subsequent developments in the 
area of gestational surrogacy are surveyed and evaluated in J. Herbie Difonzo 
& Ruth C. Stern, The Children of Baby M., 39 Cap. U. L. Rev. 345 (2011).

3. Gestational surrogacy and public policy. As the R.R. v. M.H. opinion indi-
cates, the California Supreme Court rendered a decision after the Baby M case 
that essentially held a surrogate parenting agreement to be enforceable in a 
case involving “gestational surrogacy.” Johnson v. Calvert, 851 P.2d 776, cert. 
denied, 510 U.S. 874, and cert. dismissed sub nom. Baby Boy J. v. Johnson, 510 U.S. 
938 (1993). Anna Johnson, the surrogate, did not supply the egg for the baby. 
Rather, the Calverts provided both the sperm and the egg that were used to 
form an embryo, which was implanted by in vitro fertilization. The California 
Supreme Court held that state law would recognize only one natural mother 
and framed the key issue as whether Crispina Calvert, as the egg donor, or 
Anna Johnson, as the gestational surrogate, was “the mother” of the resulting 
child. Id. at 781. The case thus presented the challenge of applying traditional 
policy concepts to advances in reproductive technology.

The Johnson court stated that it would use the surrogacy contract to decide 
who had the better claim as mother of the child. In contrast to the Baby M court, 
the California court rejected a number of public policy arguments against the 
enforceability of the contract. First, the court reasoned that gestational sur-
rogacy does not involve surrender of parental rights for money because the 
surrogate is being paid for gestating services and not for surrender of parental 
rights. Second, the court held that the contract did not involve involuntary 
servitude that would be inconsistent with the Thirteenth Amendment to the 
United States Constitution because the contract recognized that the surrogate 
could terminate the pregnancy by abortion. The court also rejected the argu-
ments that surrogacy contracts would lead to exploitation of women of lesser 
economic status and to treatment of children as commodities, stating that the 
limited data available on surrogate contracts reflected an absence of adverse 
effect on such parties. And finally, the court declared that the argument that 
a woman cannot knowingly and intelligently enter into a contract to gestate 
and surrender a baby as carrying “overtones of the reasoning that for centu-
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ries  prevented women from attaining equal economic rights and professional 
status under the law.” Id. at 783-785. Are you more persuaded by the Johnson or 
Baby M court on the import of the policy concerns?

Notably, the only woman on the California Supreme Court at that time, 
Justice Joyce Kennard, filed the lone dissent in the Johnson case. Justice Ken-
nard agreed with the majority that both the genetic and the gestational moth-
ers had valid claims to be the legal mother of the child but rejected the idea 
that the surrogacy contract should be used to break the tie. Justice Kennard 
reasoned instead that the best interest of the child should be used to determine 
parental rights. 851 P.2d at 799. Justice Kennard emphasized that children are 
not “the personal property of anyone, and their delivery cannot be ordered as 
a contract remedy on the same terms as a court would, for example, order a 
breaching party to deliver a truckload of nuts and bolts.” Id. at 796-797. Justice 
Kennard agreed with the majority, however, that the legislature should act to 
provide guidance in this area. In the absence of such statutory resolution, are 
you persuaded that the majority in Johnson reached the correct decision in the 
case? Do you think that gender differences between judges are likely to make 
a difference in how such a case is viewed?

4. Developments in the law of surrogacy. Since the R.R . case was decided in 
1998, many developments both technological and legal have taken place in 
the area of surrogacy. For recent surveys of this area, see Darra L. Hoffman, 
“Mama’s Baby, Daddy’s Maybe:” A State-by-State Survey of Surrogacy Laws 
and their Disparate Gender Impact, 35 Wm. Mitchell L. Rev. 449 (2009); 
Abigail Lauren Perdue, For Love or Money: An Analysis of the Contractual 
Regulation of Reproductive Surrogacy, 27 J. Contemp. Health L. & Pol’y 
279 (2011); Carla Spivack, The Law of Surrogate Motherhood in the United 
States, 58 Am. J. Comp. L. 97 (2010); J. Brad Reich & Dawn Swink, Outsourc-
ing Human Reproduction: Embryos & Surrogacy Services in the Cyberpro-
creation Era, 14 J. Health Care L. & Pol’y 241 (2011); see generally Nancy 
Levit, Familial and Matrimonial Agreements: An Annotated Bibliography, 
23 J. Am. Acad. Matrim. Law. 453, 467-469 (2010). In 2008, the American 
Bar Association promulgated a model act for assisted reproductive technol-
ogy; the Act is discussed and favorably evaluated in Charles P. Kindregan, 
Jr. & Steven H. Snyder, Clarifying the Law of ART: The New American Bar 
Association Model Act Governing Assisted Reproductive Technology, 42 
Fam. L.Q. 203 (2008).

5. Remedial options in public policy cases. Courts will not necessarily deem 
void and completely unenforceable a contract that is inconsistent with a statute 
or other basis of public policy. Rather, the courts may enforce the contract or, 
more likely yet, may grant restitutionary relief to one of the parties if a ben-
efit has been conferred. The Restatement (Second) adopts an approach that 
requires the weighing of a number of factors before denying enforcement of 
a contract or refusing restitutionary relief on public policy grounds, includ-
ing assessing the nature of the public policy involved, the degree of resulting 
forfeiture, and whether denial of relief would further the policy. Restatement 
(Second) of Contracts §§178, 197. See also Trees v. Kersey, 56 P.3d 765 (Idaho 
2002) (contracts made in violation of public works licensing act were void, but 
court would not allow party who committed fraud to keep benefit of perfor-
mance without liability); CitaraManis v. Hallowell, 613 A.2d 964 (Md. 1992) 
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(lease for rental property made without proper license would not necessarily 
be unenforceable; courts must consider strength of public policy, degree of 
violation, and whether refund of rent would be disproportionate penalty).

6. “In pari delicto.” If both parties willfully engage in wrongful conduct, 
and therefore are “in pari delicto” (equally culpable), the courts usually take 
the position that the parties should be left where the court finds them and 
will give no remedy to either party, even if one has received a benefit from 
the other. See Joseph M. Perillo, Calamari & Perillo on Contracts §§22.1, 22.7 
(6th ed. 2009). This rule is applied particularly where the contract involves 
serious illegal conduct. See, e.g., Al-Ibrahim v. Edde, 897 F. Supp. 620 (D.D.C. 
1995) (employee who claimed gambling winnings of employer in plan to avoid 
federal income tax could not enforce employer’s promise of reimbursement 
of taxes paid; judicial process cannot be used to further illegal acts); Evans v. 
Luster, 928 P.2d 455 (Wash. Ct. App. 1996) (where contractor and property 
owner purposely schemed to avoid compliance with permit law, “court will 
leave the parties as it finds them” and grant no relief to unpaid contractor). 
But see Maudlin v. Pacific Decision Sciences Corp., 40 Cal. Rptr. 3d 724 (Ct. 
App. 2006) (former employee who resold stock to company was not in pari 
delicto where he was aware that employer structured deferred payments to 
evade taxes but employee derived no benefit from scheme and would have suf-
fered forfeiture of almost $1.7 million if court left the parties where found).

PROBLEM 7-3

Arturo Guillen is president and the majority stockholder in Hydrazone 
Systems, Inc., a small company that manufactures and installs patented equip-
ment designed to simulate ocean waves. Hydrazone is incorporated in the state 
of New London and is a duly licensed contractor in that state. Mirage Water-
park Company owns and operates a water-oriented amusement park in the 
neighboring state of Ada. On January 15, 2011, Guillen contracted on behalf 
of Hydrazone with Mirage to design and manufacture for the park a 29,000-
square-foot “surfing pool” using Hydrazone wave equipment. Mirage was rep-
resented by its president, Anna Patton. The contract provided for a price of 
“$750,000 for equipment” and “a maximum of $250,000 in fees for services 
as necessary to assist in installation.” The contract provided that Hydrazone 
would charge an agreed hourly rate for the services of its employees in assist-
ing with installation. The contract stated that delivery was to be completed in 
time to allow for installation by May 15, 2011. Patton said that Mirage would 
primarily use its staff in installation and use a local contractor, if necessary. 
Mirage was entitled to hold back “10% of total charges as retainage,” pending 
satisfactory completion and operation of the pool.

After signing the contract with Mirage, Guillen became concerned about 
Ada’s contractor licensing statute, which he understood would apply to the new 
installation. Guillen wrote to Patton on February 1, 2011, stating that Hydra-
zone wished only to sell and deliver its equipment and to avoid involvement 
in installation or construction of the pool because of the licensing law. In a 
letter dated February 9, 2011, Patton responded that “Hydrazone’s expertise is 
essential to proper installation of the equipment” and that Mirage would “hold 


